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How this episode is organized

• Categories 5, 1, and 4 (in that order). All are based on IRC §6038, so they share 
a lot of exceptions. 

• Category 5 first (start with the hard work), then Category 1 (almost the same as 
Category 5), then Category 4 (because there’s not much to it). 

• Categories 3, 2 (in that order). Both are based on IRC §6046; again, there is a lot 
of overlap. 

• Category 3 first (start with the hard work), then Category 2 (filing obligations 
depend on what happens in Category 3).

5
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For each category, look for . . .

• No work - exceptions that eliminate Form 5471 filing requirements for that 
category. 

• Less work - you must file Form 5471 for that category, but the exception waives 
some filing requirements. Fewer schedules for you to prepare! 

• Someone else does the work - you can’t find an applicable “no work” 
exception, but someone else is filing Form 5471. Their Form 5471 satisfies your 
Form 5471 filing obligation.

6
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Category 5

Reporting obligations (and exceptions) created by IRC §6038(a)(4).

7
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“No work” 

No Direct/Indirect U.S. Shareholders of a Foreign-Controlled CFC

Notice 2018-13, §5.02.

8
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Full exception: Notice 2018-13, §5.02

• No section 958(a) U.S. shareholder 
(including you) of the foreign corporation’s 
stock. 

• The foreign corporation is a foreign-
controlled CFC (see Rev. Proc. 2019-40, 
§3.03 for the definition). 

• The Instructions for Form 5471 (and the 
Notice) are silent on the question of 
whether you attach a statement to your 
income tax return.

9
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exception. See Regulations section 
1.6038-2(j)(2) and (3) and (l) for additional 
information.
No section 958(a) U.S. shareholder. A 
Category 5 filer does not have to file Form 
5471 if no U.S. shareholder (including the 
Category 5 filer) owns, within the meaning 
of section 958(a), stock in the CFC on the 
last day in the year of the foreign 
corporation in which it was a CFC and the 
CFC is a foreign-controlled CFC. See 
section 5.02 of Notice 2018-13, 2018-6 
IRB 341 for additional information.
Unrelated constructive U.S. sharehold-
er. A Category 5 filer does not have to file 
Form 5471 if all of the following conditions 
are met:

1. The foreign corporation is a 
foreign-controlled CFC;

2. The filer is a U.S. shareholder that 
does not own stock, within the meaning of 
section 958(a), in the foreign-controlled 
CFC; and

3. The filer is not related, using 
principles of section 954(d)(3), to the 
foreign-controlled CFC.

See section 8.04 of Rev. Proc. 
2019-40, 2019-43 IRB 982 for additional 
information.
FSCs. Category 5 filers are not required 
to file a Form 5471 (in order to satisfy the 
requirements of section 6038) if the FSC 
has filed a Form 1120-FSC. See 
Temporary Regulations section 
1.921-1T(b)(3). However, these filers are 
required to file Form 5471 for an FSC, 
regardless of whether it has filed Form 
1120-FSC, if the filer has inclusions with 
respect to the FSC under section 951(a) 
(as described above).
Other filing exceptions. Certain other 
filing exceptions apply to all categories of 
filers. See Additional Filing Exceptions, 
below.

Additional Filing 
Exceptions
Multiple filers of same information. 
With respect to any category of filer, one 
person may file Form 5471 and the 
applicable schedules for other persons 
who have the same filing requirements. If 
you and one or more other persons are 
required to furnish information for the 
same foreign corporation for the same 
period, a joint information return that 
contains the required information may be 
filed with your tax return or with the tax 
return of any one of the other persons. For 
example, a U.S. person described in 
Category 5 may file a joint Form 5471 with 
a Category 4 filer or another Category 5 
filer; similarly, a U.S. person described in 
Category 5b may file a joint Form 5471 
with a Category 4 or 5a filer or another 

Category 5b filer (but not a Category 5c 
filer). However, for Category 3 filers, the 
required information may only be filed by 
another person having an equal or greater 
interest (measured in terms of value or 
voting power of the stock of the foreign 
corporation).

The person that files Form 5471 must 
complete Form 5471 in the manner 
described in the instructions for Item H. All 
persons identified in Item H must attach a 
statement to their income tax return that 
includes the information described in the 
instructions for Item H. See Regulations 
section 1.6038-2(j)(1) and (3) for 
additional information.
Domestic corporations. Shareholders 
are not required to file Form 5471 for a 

foreign insurance company that has 
elected (under section 953(d)) to be 
treated as a domestic corporation and has 
filed a U.S. income tax return for its tax 
year under that provision. See Rev. Proc. 
2003-47, 2003-28 I.R.B. 55, available at 
IRS.gov/irb/2003-28_IRB#RP-2003-47, for 
procedural rules regarding the election 
under section 953(d).

Additional Filing 
Requirements
Section 338 election. If a section 338 
election is made with respect to a qualified 
stock purchase of a foreign target 
corporation for which a Form 5471 must 
be filed:

Filing Requirements for Categories of Filers

Table of Required Information

Required Information* 
Category of Filer 

1a 1b 1c 2 3 4 5a 5b 5c
The identifying information on page 1 
of Form 5471 above Schedule A; see 
Specific Instructions
Schedule A

Schedule B, Part I

Schedule B, Part II

Schedules C and F

Separate Schedule E 
1 2 1 2

Schedule E-1 (included with separate 
Schedule E) 1 1

Schedule G

Separate Schedule G-1

Separate Schedule H

Schedule I 

Separate Schedule I-1

Separate Schedule J

Separate Schedule M

Separate Schedule O, Part I

Separate Schedule O, Part II

Separate Schedule P

Separate Schedule Q

Separate Schedule R

*See also Additional Filing Requirements.
1. Schedules E and E-1 are required for an unrelated section 958(a) U.S. shareholder only if the filer claims deemed 
paid foreign income taxes of the foreign-controlled section 965 SFC or foreign-controlled CFC under section 960 for the 
filer’s tax year. See Rev. Proc. 2019-40 for more details.
2. Related constructive U.S. shareholders only need to complete Schedule E (they can leave Schedule E-1 blank). See 
Rev. Proc. 2019-40 for more details.

-6- Instructions for Form 5471 (Rev. 01-2023)
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Once upon a time, the Code didn’t create phantom Category 5 filers

10

Subsidiary A

(U.S. Corporation)

≥ 50%

Subsidiary B

(Foreign Corporation)

100%

Not a controlled 

foreign corporation

Parent Corporation

(Foreign Corporation)

(Not a CFC)

Not a United States 

shareholder of 

Subsidiary B

No downward attribution

IRC §958(b)(4) (repealed)

Prior to repeal of IRC §958(b)(4), it was not permitted to attribute stock ownership from a foreign person 
to a U.S. entity under IRC §318(a)(3).
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The Tax Cuts and Jobs Act (2017) created phantom Category 5 filers

11

Subsidiary A

(U.S. Corporation)

≥ 50%

Subsidiary B

(Foreign Corporation)

100%

Parent Corporation

(Foreign Corporation)

(Not a CFC)Downward attribution

IRC §318(a)(3)(C)

100% United States 

shareholder of 

Subsidiary B

Controlled foreign 

corporation

After the repeal of IRC §958(b)(4), attribution of constructive ownership from a foreign person to a U.S. 
entity under IRC §318(a)(3) became possible.

Parent Corporation’s 100% stock ownership of Subsidiary B is constructively owned by Subsidiary A. 
IRC §318(a)(3)(C).

Therefore, Subsidiary A is a U.S. shareholder of Subsidiary B. IRC §951(b). This makes Subsidiary B a 
controlled foreign corporation because U.S. shareholders control more than 50% of Subsidiary B’s 
stock. IRC §957(a).
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Notice 2018-13, §5.02: no Category 5 filing for Subsidiary A

12

Subsidiary A

(U.S. Corporation)

≥ 50%

Subsidiary B

(Foreign Corporation)

100%

Parent Corporation

(Foreign Corporation)

(Not a CFC)Downward attribution

IRC §318(a)(3)(C)

Not a “section 

958(a) U.S. 

shareholder

Foreign-controlled 

CFC

Subsidiary A can use the Notice 2018-13, §5.02 filing exception to eliminate Category 5 filing 
requirements. The two requirements for the exception are satisfied: 

• There are “no IRC §958(a) U.S. shareholders” because no U.S. person owns 10% or more of 
Subsidiary B stock in a method defined by IRC §958(a)(1)(A) (direct ownership) or IRC §958(a)(1)(B) 
(indirect ownership). Subsidiary A owns Subsidiary B stock in a method defined in IRC §958(b).

• Subsidiary B is a foreign-controlled CFC because if you don’t apply downward attribution of 
stock from Parent Corporation to Subsidiary A, Subsidiary B is not a CFC. IRC §957(a). But with 
downward attribution, it is a CFC. See Rev. Proc. 2019-40, §3.03 for the definition of “foreign-
controlled CFC.”
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Notice 2018-13, §5.02 fails - “section 958(a) U.S. shareholder” exists

13

Subsidiary A

(U.S. Corporation)

≥ 50% 90%

Parent Corporation

(Foreign Corporation)

(Not a CFC)

100% United States 

shareholder of 

Subsidiary B

Controlled foreign 

corporation

Subsidiary A cannot use the Notice 2018-13, §5.02 filing exception to eliminate Category 5 filing 
requirements. Only one of the two requirements for the exception are satisfied: 

• There is a “IRC §958(a) U.S. shareholder” because Unrelated U.S. Person directly owns 10% of 
Subsidiary B stock directly as defined by IRC §958(a)(1)(A). This is enough to make Unrelated U.S. 
Person a U.S. shareholder. IRC §951(b) by virtue of ownership as defined by IRC §958(a). The 
Notice 2018-13, §5.02 exception’s requirement of “no section 958(a) U.S. shareholders” fails.

• Subsidiary B is a foreign-controlled CFC because if you eliminate downward attribution of stock 
from Parent Corporation to Subsidiary A, Subsidiary B is not a CFC. IRC §957(a). With downward 
attribution, it is a CFC. See Rev. Proc. 2019-40, §3.03 for the definition of “foreign-controlled CFC.”

10%

Unrelated 

U.S. Person

Subsidiary B

(Foreign Corporation)
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“No work” 

Unrelated Constructive U.S. Shareholder

Rev. Proc. §2019-40, §8.04.

14
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Rev. Proc. 2019-40, §8.04 - if a “section 958(a) U.S. shareholder” exists

• Notice 2018-13, §5.02 gives a filing 
exception if there is no section 958(a) 

U.S. shareholder of a foreign-controlled 
CFC. 

• Rev. Proc. 2019-40, §8.04 might work for 
you even if there is a section 958(a) U.S. 

shareholder—as long as you are not a 
section 958(a) U.S. shareholder.

15
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exception. See Regulations section 
1.6038-2(j)(2) and (3) and (l) for additional 
information.
No section 958(a) U.S. shareholder. A 
Category 5 filer does not have to file Form 
5471 if no U.S. shareholder (including the 
Category 5 filer) owns, within the meaning 
of section 958(a), stock in the CFC on the 
last day in the year of the foreign 
corporation in which it was a CFC and the 
CFC is a foreign-controlled CFC. See 
section 5.02 of Notice 2018-13, 2018-6 
IRB 341 for additional information.
Unrelated constructive U.S. sharehold-
er. A Category 5 filer does not have to file 
Form 5471 if all of the following conditions 
are met:

1. The foreign corporation is a 
foreign-controlled CFC;

2. The filer is a U.S. shareholder that 
does not own stock, within the meaning of 
section 958(a), in the foreign-controlled 
CFC; and

3. The filer is not related, using 
principles of section 954(d)(3), to the 
foreign-controlled CFC.

See section 8.04 of Rev. Proc. 
2019-40, 2019-43 IRB 982 for additional 
information.
FSCs. Category 5 filers are not required 
to file a Form 5471 (in order to satisfy the 
requirements of section 6038) if the FSC 
has filed a Form 1120-FSC. See 
Temporary Regulations section 
1.921-1T(b)(3). However, these filers are 
required to file Form 5471 for an FSC, 
regardless of whether it has filed Form 
1120-FSC, if the filer has inclusions with 
respect to the FSC under section 951(a) 
(as described above).
Other filing exceptions. Certain other 
filing exceptions apply to all categories of 
filers. See Additional Filing Exceptions, 
below.

Additional Filing 
Exceptions
Multiple filers of same information. 
With respect to any category of filer, one 
person may file Form 5471 and the 
applicable schedules for other persons 
who have the same filing requirements. If 
you and one or more other persons are 
required to furnish information for the 
same foreign corporation for the same 
period, a joint information return that 
contains the required information may be 
filed with your tax return or with the tax 
return of any one of the other persons. For 
example, a U.S. person described in 
Category 5 may file a joint Form 5471 with 
a Category 4 filer or another Category 5 
filer; similarly, a U.S. person described in 
Category 5b may file a joint Form 5471 
with a Category 4 or 5a filer or another 

Category 5b filer (but not a Category 5c 
filer). However, for Category 3 filers, the 
required information may only be filed by 
another person having an equal or greater 
interest (measured in terms of value or 
voting power of the stock of the foreign 
corporation).

The person that files Form 5471 must 
complete Form 5471 in the manner 
described in the instructions for Item H. All 
persons identified in Item H must attach a 
statement to their income tax return that 
includes the information described in the 
instructions for Item H. See Regulations 
section 1.6038-2(j)(1) and (3) for 
additional information.
Domestic corporations. Shareholders 
are not required to file Form 5471 for a 

foreign insurance company that has 
elected (under section 953(d)) to be 
treated as a domestic corporation and has 
filed a U.S. income tax return for its tax 
year under that provision. See Rev. Proc. 
2003-47, 2003-28 I.R.B. 55, available at 
IRS.gov/irb/2003-28_IRB#RP-2003-47, for 
procedural rules regarding the election 
under section 953(d).

Additional Filing 
Requirements
Section 338 election. If a section 338 
election is made with respect to a qualified 
stock purchase of a foreign target 
corporation for which a Form 5471 must 
be filed:

Filing Requirements for Categories of Filers

Table of Required Information

Required Information* 
Category of Filer 

1a 1b 1c 2 3 4 5a 5b 5c
The identifying information on page 1 
of Form 5471 above Schedule A; see 
Specific Instructions
Schedule A

Schedule B, Part I

Schedule B, Part II

Schedules C and F

Separate Schedule E 
1 2 1 2

Schedule E-1 (included with separate 
Schedule E) 1 1

Schedule G

Separate Schedule G-1

Separate Schedule H

Schedule I 

Separate Schedule I-1

Separate Schedule J

Separate Schedule M

Separate Schedule O, Part I

Separate Schedule O, Part II

Separate Schedule P

Separate Schedule Q

Separate Schedule R

*See also Additional Filing Requirements.
1. Schedules E and E-1 are required for an unrelated section 958(a) U.S. shareholder only if the filer claims deemed 
paid foreign income taxes of the foreign-controlled section 965 SFC or foreign-controlled CFC under section 960 for the 
filer’s tax year. See Rev. Proc. 2019-40 for more details.
2. Related constructive U.S. shareholders only need to complete Schedule E (they can leave Schedule E-1 blank). See 
Rev. Proc. 2019-40 for more details.

-6- Instructions for Form 5471 (Rev. 01-2023)
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The meaning of “foreign-controlled CFC” - Rev. Proc. 2019-40, §3.03

• Determine the foreign corporation’s status as a CFC under current law, which 
allows downward attribution of stock ownership under IRC §318(a)(3) from 
foreign persons. 

• Determine the foreign corporation’s status as a CFC under prior law, which 
prohibited downward attribution of stock ownership under IRC §318(a)(3) from 
foreign persons. 

• If the answer to (1) is “it’s a CFC” and the answer to (2) is “it’s not a CFC,” then 
it’s a CFC (because that’s the current law) but it’s a “foreign-controlled CFC”.
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Rev. Proc. 2019-40, §3.03, step 1 - it’s a CFC

17

Subsidiary A

(U.S. Corporation)

Subsidiary B

(Foreign Corporation)

100%

Parent Corporation

(Foreign Corporation)

(Not a CFC)Apply IRC §318(a)(3)(C)

Rev. Proc. 2019-40, §3.03

United States 

shareholder of 

Subsidiary B

Controlled Foreign 

Corporation

Is Subsidiary B a “foreign-controlled CFC?” Rev. Proc. 2019-40, §3.03.

Step 1. With downward attribution, Subsidiary B is a CFC.

100%
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Rev. Proc. 2019-40, §3.03, step 2 - it’s not a CFC

18

Subsidiary A

(U.S. Corporation)

Subsidiary B

(Foreign Corporation)

100%

Not a Controlled 

Foreign Corporation

Parent Corporation

(Foreign Corporation)

(Not a CFC)

Not a United States 

shareholder of 

Subsidiary B

No downward attribution

Rev. Proc. 2019-40, §3.03

Is Subsidiary B a “foreign-controlled CFC?” Rev. Proc. 2019-40, §3.03.

Step 2. Without downward attribution from a foreign person, Subsidiary B is not a CFC.

100%
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Rev. Proc. 2019-40, §3.03, conclusion - it’s a foreign-controlled CFC

19

Subsidiary A

(U.S. Corporation)

Subsidiary B

(Foreign Corporation)

100%

Parent Corporation

(Foreign Corporation)

(Not a CFC)

Is Subsidiary B a “foreign-controlled CFC?” Rev. Proc. 2019-40, §3.03.

Step 3. Conclusion: Subsidiary B is a foreign-controlled CFC.

Foreign-Controlled 

CFC

United States 

shareholder of 

Subsidiary B

100%
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The meaning of “section 958(a) U.S. shareholder”

• You are a U.S. shareholder because you own 10% or more of the stock of the 
foreign corporation. IRC§951(b). 

• You are a “section 958(a)” U.S. shareholder if you own even one share of stock 
directly (IRC §958(a)(1)(A)) or indirectly through foreign entities (IRC §958(a)(1)(B)), 
even if all of the rest of the stock you own is constructive ownership under IRC 
§958(b). 

• Rev. Proc. 2019-40, §3.09.

20
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The meaning of “related”: a shareholder is related if it is

• An individual who controls the foreign-controlled CFC. IRC §954(d)(3)(A). 

• A partnership, estate, trust, or corporation controls the foreign-controlled CFC. IRC 
§954(d)(3)(A).  

• A partnership, estate, trust, or corporation is controlled by the foreign-controlled CFC. 
IRC §954(d)(3)(A).  

• A partnership, estate, trust, or corporation is controlled by the same person(s) who 
control the foreign-controlled CFC. A partnership, estate, trust, or corporation controls 
the foreign-controlled CFC. IRC §954(d)(3)(B). 

• “Control” means more than 50% ownership. IRC §954(d)(3), flush language.

21
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Example: related U.S. shareholder

22

Subsidiary A

(U.S. Corporation)

100%

Subsidiary B

(Foreign Corporation)

100%

Parent Corporation

(Foreign Corporation)

(Not a CFC)Constructive 100% 

ownership

IRC §318(a)(3)(C)

Common control by

Parent Corporation

IRC §954(d)(3)(B)

Subsidiary A is related to Subsidiary B because a common owner, Parent Corporation, controls both 
Subsidiary A and Subsidiary B. IRC §954(d)(3)(B). Subsidiary A is a “related person” to Subsidiary B. Rev. 
Proc. 2019-40, §3.06. 
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Rev. Proc. 2019-40, §8.04: unrelated constructive U.S. shareholder

23

1. DPS is a constructive shareholder of FJV by downward attribution from FPS. IRC §318(a)(3)(A).
2. DPS is not “related” to FJV. Do not apply IRC §318(a)(3)(C) to determine related party status. Reg. §1.943-1(f)(2)(iv)(B)(1).

DPS is an “unrelated constructive United States shareholder” of FJV.

Downward Attribution Applies for Stock Ownership, Not for Related Party Status

Rev. Proc. 2019-40, §9, Example 3

UPS

(Domestic Corporation)

FJV

(Foreign Corporation)

90%

FPS

(Foreign Corporation)

DPS

(Domestic Partnership)

10%

Unrelated 

persons

95%5%

2

1

?
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“No work” 

Constructive Ownership of Stock from a Nonresident Alien

Reg. §1.6038-2(l).

24
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Constructive ownership through a nonresident alien

• You do not own stock directly (IRC 
§958(a)(1)(A)) or indirectly (IRC §951(a)
(1)(B)) in the foreign corporation. 

• You own stock constructively (IRC 
§958(b)) from a nonresident individual 
(IRC §318(a)(1)). 

• No Category 5 filing required. Reg. 
§1.6038-2(l). No need to attach a 
statement to your tax return. 
Instructions for Form 5471, pp. 5-6.

25
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respect to the FSC under section 951(a) 
(as described above).
Other filing exceptions.  Certain other 
filing exceptions apply to all categories of 
filers. See Additional Filing Exceptions, 
below.
Category 5 Filers
In general, a Category 5 filer is a person 
who was a U.S. shareholder that owned 
stock in a foreign corporation that was a 
CFC at any time during the foreign 
corporation’s tax year ending with or within 
the U.S. shareholder’s tax year, and who 
owned that stock on the last day in that 
year in which the foreign corporation was 
a CFC. There are three different types of 
Category 5 filers, each described below: 
Category 5a filers, Category 5b filers, and 
Category 5c filers.

Except as otherwise provided in the 
instructions for each type of Category 5 
filer below, the following definitions apply 
for purposes of Category 5:
U.S. shareholder. For purposes of 
Category 5, a U.S. shareholder is a U.S. 
person who:

1. Owns (directly, indirectly, or 
constructively, within the meaning of 
sections 958(a) and (b)) 10% or more of 
the total combined voting power or value 
of shares of all classes of stock of a CFC; 
or

2. Owns (either directly or indirectly, 
within the meaning of section 958(a)) any 
stock of a CFC (as defined in sections 
953(c)(1)(B) and 957(b)), unless the 
foreign corporation has an effective 
section 953(c)(3)(C) election in place for 
the tax year.
U.S. person. For purposes of
Category 5, a U.S. person is:

1. A citizen or resident of the United 
States;

2. A domestic partnership;
3. A domestic corporation; or
4. An estate or trust that is not a 

foreign estate or trust, as defined in
section 7701(a)(31).

See section 957(c) for exceptions.
In general, a CFC is a foreign 

corporation that has U.S. shareholders 
that own (directly, indirectly, or 
constructively, within the meaning of 
section 958(a) and (b)) on any day of the 
tax year of the foreign corporation, more 
than 50% of:

1. The total combined voting power of 
all classes of its voting stock, or

2. The total value of the stock of the 
corporation.

For purposes only of taking into 
account income described in section 
953(a) (relating to insurance income), a 

CFC also includes a foreign corporation 
that is described in section 957(b); and for 
purposes only of taking into account 
related person insurance income, a CFC 
includes a foreign corporation described in 
section 953(c)(1)(B).

Category 5a Filer

A Category 5a filer is a Category 5 filer 
that is not a Category 5b or 5c filer.

Category 5b Filer

A person is a Category 5b filer if they are 
an unrelated section 958(a) U.S. 
shareholder of a foreign-controlled CFC. 
This type of Category 5 filer implements 
the relief for certain Category 5 filers 
announced in section 8.02 of Rev. Proc. 
2019-40, 2019-43 IRB 982.
Unrelated section 958(a) U.S. share-
holder. For purposes of Category 5b, an 
unrelated section 958(a) U.S. shareholder 
is a U.S. shareholder with respect to a 
foreign-controlled CFC who:

1. Owns, within the meaning of 
section 958(a), stock of a 
foreign-controlled CFC; and

2. Is not related (using principles of 
section 954(d)(3)) to the foreign-controlled 
CFC.
Foreign-controlled CFC. For purposes 
of Category 5b, a foreign-controlled CFC 
is a foreign corporation that is a CFC that 
would not be a CFC if the determination 
were made without applying 
subparagraphs (A), (B), and (C) of section 
318(a)(3) so as to consider a U.S. person 
as owning stock that is owned by a foreign 
person.

Category 5c Filer

A person is a Category 5c filer if they are a 
related constructive U.S. shareholder of a 
foreign-controlled CFC. This type of 
Category 5 filer implements the relief for 
certain Category 5 filers announced in 
section 8.03 of Rev. Proc. 2019-40, 
2019-43 IRB 982.
Related constructive U.S. shareholder. 
For purposes of Category 5c, a related 
constructive U.S. shareholder is a U.S. 
shareholder with respect to a 
foreign-controlled CFC who:

1. Does not own, within the meaning 
of section 958(a), stock of the 
foreign-controlled CFC; and

2. Is related (using principles of 
section 954(d)(3)) to the foreign-controlled 
CFC.
Foreign-controlled CFC. For purposes 
of Category 5c, the term foreign-controlled 

CFC has the same meaning as defined in 
Category 5b filers, above.
Additional Information for 
Category 5 Filers
Foreign sales corporations (FSCs) 
• Category 5 filers who are shareholders 
of an FSC are not subject to the subpart F 
rules with respect to the FSC for:

1. Exempt foreign trade income;
2. Deductions that are apportioned or 

allocated to exempt foreign trade income;
3. Nonexempt foreign trade income 

(other than section 923(a)(2) nonexempt 
income, within the meaning of section 
927(d)(6), as in effect before repeal); and

4. Any deductions that are 
apportioned or allocated to the nonexempt 
foreign trade income described above.
• Category 5 filers who are shareholders 
of an FSC are subject to the subpart F 
rules for:

1. All other types of FSC income 
(including section 923(a)(2) nonexempt 
income within the meaning of section 
927(d)(6), as in effect before its repeal);

2. Investment income and carrying 
charges (as defined in sections 927(c) and 
927(d)(1), as in effect before their repeal); 
and

3. All other FSC income that is not 
foreign trade income or investment 
income or carrying charges.
Category 5 Filers - Exceptions 
From Filing
Certain constructive owners 
• A Category 5 filer does not have to file 
Form 5471 if all of the following conditions 
are met:

1. The Category 5 filer does not own a 
direct interest in the foreign corporation;

2. The Category 5 filer is required to 
furnish the information requested solely 
because of constructive ownership (as 
determined under Regulations section 
1.958-2, 1.6038-2(c), or 1.6046-1(i)) from 
another U.S. person; and

3. The U.S. person through which the 
Category 5 filer constructively owns an 
interest in the foreign corporation files 
Form 5471 to report all of the information 
required of the Category 5 filer.
• A Category 5 filer does not have to file 
Form 5471 if it:

1. Does not own a direct or indirect 
interest in the foreign corporation; and

2. Is required to file Form 5471 solely 
because of constructive ownership from a 
nonresident alien.

No statement is required to be attached 
to the tax return of a Category 5 filer 
claiming either constructive ownership 

Instructions for Form 5471 (Rev. 01-2023) -5-
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“No work” 

Constructive Ownership of Stock from a U.S. Person

Reg. §1.6038-2(j)(2)(i).
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Constructive ownership through a U.S. person

• No statement is required with your tax return 
to claim the exception. Instructions for Form 
5471, pp. 5-6. 

• Use Reg. §1.958-2 for Category 5 purposes to 
determine constructive ownership. 

• Note that you are relying on someone else’s 
diligence to protect yourself from penalties for 
screwing things up.

27
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respect to the FSC under section 951(a) 
(as described above).
Other filing exceptions.  Certain other 
filing exceptions apply to all categories of 
filers. See Additional Filing Exceptions, 
below.
Category 5 Filers
In general, a Category 5 filer is a person 
who was a U.S. shareholder that owned 
stock in a foreign corporation that was a 
CFC at any time during the foreign 
corporation’s tax year ending with or within 
the U.S. shareholder’s tax year, and who 
owned that stock on the last day in that 
year in which the foreign corporation was 
a CFC. There are three different types of 
Category 5 filers, each described below: 
Category 5a filers, Category 5b filers, and 
Category 5c filers.

Except as otherwise provided in the 
instructions for each type of Category 5 
filer below, the following definitions apply 
for purposes of Category 5:
U.S. shareholder. For purposes of 
Category 5, a U.S. shareholder is a U.S. 
person who:

1. Owns (directly, indirectly, or 
constructively, within the meaning of 
sections 958(a) and (b)) 10% or more of 
the total combined voting power or value 
of shares of all classes of stock of a CFC; 
or

2. Owns (either directly or indirectly, 
within the meaning of section 958(a)) any 
stock of a CFC (as defined in sections 
953(c)(1)(B) and 957(b)), unless the 
foreign corporation has an effective 
section 953(c)(3)(C) election in place for 
the tax year.
U.S. person. For purposes of
Category 5, a U.S. person is:

1. A citizen or resident of the United 
States;

2. A domestic partnership;
3. A domestic corporation; or
4. An estate or trust that is not a 

foreign estate or trust, as defined in
section 7701(a)(31).

See section 957(c) for exceptions.
In general, a CFC is a foreign 

corporation that has U.S. shareholders 
that own (directly, indirectly, or 
constructively, within the meaning of 
section 958(a) and (b)) on any day of the 
tax year of the foreign corporation, more 
than 50% of:

1. The total combined voting power of 
all classes of its voting stock, or

2. The total value of the stock of the 
corporation.

For purposes only of taking into 
account income described in section 
953(a) (relating to insurance income), a 

CFC also includes a foreign corporation 
that is described in section 957(b); and for 
purposes only of taking into account 
related person insurance income, a CFC 
includes a foreign corporation described in 
section 953(c)(1)(B).

Category 5a Filer

A Category 5a filer is a Category 5 filer 
that is not a Category 5b or 5c filer.

Category 5b Filer

A person is a Category 5b filer if they are 
an unrelated section 958(a) U.S. 
shareholder of a foreign-controlled CFC. 
This type of Category 5 filer implements 
the relief for certain Category 5 filers 
announced in section 8.02 of Rev. Proc. 
2019-40, 2019-43 IRB 982.
Unrelated section 958(a) U.S. share-
holder. For purposes of Category 5b, an 
unrelated section 958(a) U.S. shareholder 
is a U.S. shareholder with respect to a 
foreign-controlled CFC who:

1. Owns, within the meaning of 
section 958(a), stock of a 
foreign-controlled CFC; and

2. Is not related (using principles of 
section 954(d)(3)) to the foreign-controlled 
CFC.
Foreign-controlled CFC. For purposes 
of Category 5b, a foreign-controlled CFC 
is a foreign corporation that is a CFC that 
would not be a CFC if the determination 
were made without applying 
subparagraphs (A), (B), and (C) of section 
318(a)(3) so as to consider a U.S. person 
as owning stock that is owned by a foreign 
person.

Category 5c Filer

A person is a Category 5c filer if they are a 
related constructive U.S. shareholder of a 
foreign-controlled CFC. This type of 
Category 5 filer implements the relief for 
certain Category 5 filers announced in 
section 8.03 of Rev. Proc. 2019-40, 
2019-43 IRB 982.
Related constructive U.S. shareholder. 
For purposes of Category 5c, a related 
constructive U.S. shareholder is a U.S. 
shareholder with respect to a 
foreign-controlled CFC who:

1. Does not own, within the meaning 
of section 958(a), stock of the 
foreign-controlled CFC; and

2. Is related (using principles of 
section 954(d)(3)) to the foreign-controlled 
CFC.
Foreign-controlled CFC. For purposes 
of Category 5c, the term foreign-controlled 

CFC has the same meaning as defined in 
Category 5b filers, above.
Additional Information for 
Category 5 Filers
Foreign sales corporations (FSCs) 
• Category 5 filers who are shareholders 
of an FSC are not subject to the subpart F 
rules with respect to the FSC for:

1. Exempt foreign trade income;
2. Deductions that are apportioned or 

allocated to exempt foreign trade income;
3. Nonexempt foreign trade income 

(other than section 923(a)(2) nonexempt 
income, within the meaning of section 
927(d)(6), as in effect before repeal); and

4. Any deductions that are 
apportioned or allocated to the nonexempt 
foreign trade income described above.
• Category 5 filers who are shareholders 
of an FSC are subject to the subpart F 
rules for:

1. All other types of FSC income 
(including section 923(a)(2) nonexempt 
income within the meaning of section 
927(d)(6), as in effect before its repeal);

2. Investment income and carrying 
charges (as defined in sections 927(c) and 
927(d)(1), as in effect before their repeal); 
and

3. All other FSC income that is not 
foreign trade income or investment 
income or carrying charges.
Category 5 Filers - Exceptions 
From Filing
Certain constructive owners 
• A Category 5 filer does not have to file 
Form 5471 if all of the following conditions 
are met:

1. The Category 5 filer does not own a 
direct interest in the foreign corporation;

2. The Category 5 filer is required to 
furnish the information requested solely 
because of constructive ownership (as 
determined under Regulations section 
1.958-2, 1.6038-2(c), or 1.6046-1(i)) from 
another U.S. person; and

3. The U.S. person through which the 
Category 5 filer constructively owns an 
interest in the foreign corporation files 
Form 5471 to report all of the information 
required of the Category 5 filer.
• A Category 5 filer does not have to file 
Form 5471 if it:

1. Does not own a direct or indirect 
interest in the foreign corporation; and

2. Is required to file Form 5471 solely 
because of constructive ownership from a 
nonresident alien.

No statement is required to be attached 
to the tax return of a Category 5 filer 
claiming either constructive ownership 
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“No work” 

Jointly-filed Form 5471

Reg. §1.6038-2(j)(1).
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File jointly with another person (Item H)

• They complete Item H on Form 5471 to name you. 

• You attach a statement to your income tax return to tell the IRS that someone 
else filed on your behalf. 

• If they screw up or file late, you failed your Form 5471 filing obligations and you 
bear the penalty risk. 

• See Instructions for Form 5471, page 6.
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“No work” 

Foreign Corporations Electing Domestic Status
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As a bookmark only; no discussion

• Foreign sales corporations — these are foreign corporations that file Form 1120-
FSC as domestic corporations. 

• Captive insurance corporations — foreign captive insurance corporations can 
elect to be taxed as domestic corporations. 

• These exceptions make sense — the entity is reporting its activities and paying 
U.S. tax on current income. Form 5471 is unnecessary.
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“Less work” 

Categories 5b, 5c Make You File Form 5471, but with Fewer Schedules

Rev. Proc. 2019-40, §§8.02, 8.03.
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Categories 5b and 5c require fewer schedules than Category 5a

• Category 5a - 13 schedules 

• Category 5b - 7 schedules 

• Category 5c - 6 schedules

33
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exception. See Regulations section 
1.6038-2(j)(2) and (3) and (l) for additional 
information.
No section 958(a) U.S. shareholder. A 
Category 5 filer does not have to file Form 
5471 if no U.S. shareholder (including the 
Category 5 filer) owns, within the meaning 
of section 958(a), stock in the CFC on the 
last day in the year of the foreign 
corporation in which it was a CFC and the 
CFC is a foreign-controlled CFC. See 
section 5.02 of Notice 2018-13, 2018-6 
IRB 341 for additional information.
Unrelated constructive U.S. sharehold-
er. A Category 5 filer does not have to file 
Form 5471 if all of the following conditions 
are met:

1. The foreign corporation is a 
foreign-controlled CFC;

2. The filer is a U.S. shareholder that 
does not own stock, within the meaning of 
section 958(a), in the foreign-controlled 
CFC; and

3. The filer is not related, using 
principles of section 954(d)(3), to the 
foreign-controlled CFC.

See section 8.04 of Rev. Proc. 
2019-40, 2019-43 IRB 982 for additional 
information.
FSCs. Category 5 filers are not required 
to file a Form 5471 (in order to satisfy the 
requirements of section 6038) if the FSC 
has filed a Form 1120-FSC. See 
Temporary Regulations section 
1.921-1T(b)(3). However, these filers are 
required to file Form 5471 for an FSC, 
regardless of whether it has filed Form 
1120-FSC, if the filer has inclusions with 
respect to the FSC under section 951(a) 
(as described above).
Other filing exceptions. Certain other 
filing exceptions apply to all categories of 
filers. See Additional Filing Exceptions, 
below.

Additional Filing 
Exceptions
Multiple filers of same information. 
With respect to any category of filer, one 
person may file Form 5471 and the 
applicable schedules for other persons 
who have the same filing requirements. If 
you and one or more other persons are 
required to furnish information for the 
same foreign corporation for the same 
period, a joint information return that 
contains the required information may be 
filed with your tax return or with the tax 
return of any one of the other persons. For 
example, a U.S. person described in 
Category 5 may file a joint Form 5471 with 
a Category 4 filer or another Category 5 
filer; similarly, a U.S. person described in 
Category 5b may file a joint Form 5471 
with a Category 4 or 5a filer or another 

Category 5b filer (but not a Category 5c 
filer). However, for Category 3 filers, the 
required information may only be filed by 
another person having an equal or greater 
interest (measured in terms of value or 
voting power of the stock of the foreign 
corporation).

The person that files Form 5471 must 
complete Form 5471 in the manner 
described in the instructions for Item H. All 
persons identified in Item H must attach a 
statement to their income tax return that 
includes the information described in the 
instructions for Item H. See Regulations 
section 1.6038-2(j)(1) and (3) for 
additional information.
Domestic corporations. Shareholders 
are not required to file Form 5471 for a 

foreign insurance company that has 
elected (under section 953(d)) to be 
treated as a domestic corporation and has 
filed a U.S. income tax return for its tax 
year under that provision. See Rev. Proc. 
2003-47, 2003-28 I.R.B. 55, available at 
IRS.gov/irb/2003-28_IRB#RP-2003-47, for 
procedural rules regarding the election 
under section 953(d).

Additional Filing 
Requirements
Section 338 election. If a section 338 
election is made with respect to a qualified 
stock purchase of a foreign target 
corporation for which a Form 5471 must 
be filed:

Filing Requirements for Categories of Filers

Table of Required Information

Required Information* 
Category of Filer 

1a 1b 1c 2 3 4 5a 5b 5c
The identifying information on page 1 
of Form 5471 above Schedule A; see 
Specific Instructions
Schedule A

Schedule B, Part I

Schedule B, Part II

Schedules C and F

Separate Schedule E 
1 2 1 2

Schedule E-1 (included with separate 
Schedule E) 1 1

Schedule G

Separate Schedule G-1

Separate Schedule H

Schedule I 

Separate Schedule I-1

Separate Schedule J

Separate Schedule M

Separate Schedule O, Part I

Separate Schedule O, Part II

Separate Schedule P

Separate Schedule Q

Separate Schedule R

*See also Additional Filing Requirements.
1. Schedules E and E-1 are required for an unrelated section 958(a) U.S. shareholder only if the filer claims deemed 
paid foreign income taxes of the foreign-controlled section 965 SFC or foreign-controlled CFC under section 960 for the 
filer’s tax year. See Rev. Proc. 2019-40 for more details.
2. Related constructive U.S. shareholders only need to complete Schedule E (they can leave Schedule E-1 blank). See 
Rev. Proc. 2019-40 for more details.
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Are you a §958(a) U.S. 

shareholder? Rev. Proc. 2019-40, 

§3.03

You are a §958(a) U.S. shareholder You are a constructive U.S. shareholder

Is the CFC a

foreign-controlled CFC? Rev. Proc. 

2019-40, §3.03

Are you “related” to

the foreign-controlled CFC?

Rev. Proc. 2019-40, §3.06

Category 5a

Default status

Instructions for Form 5471, p. 5

Category 5b

“Related section 958(a) U.S. 

shareholder” Rev. Proc. 2019-40, §8.02

 Category 5c

“Related constructive U.S. shareholder” 

Rev. Proc. 2019-40, §8.03

Is the CFC a

foreign-controlled CFC? Rev. Proc. 

2019-40, §3.03

Are you “related” to

the foreign-controlled CFC?

Rev. Proc. 2019-40, §3.06

Yes

NoYes

Yes

Yes

Yes

No

No

No

No

No filing required

“Unrelated constructive U.S. 

shareholder”

Rev. Proc. 2019-40, §8.04

You are a §958(a) or constructive U.S. 

shareholder of a U.S.-controlled CFC

You are a §958(a) U.S. shareholder

of a foreign-controlled CFC

You are a constructive U.S. shareholder

of a foreign-controlled CFC

START

You are a U.S. shareholder of a 

controlled foreign corporation

(Related or unrelated) section 958(a) U.S. shareholder of a foreign-controlled CFC

Constructive (related or unrelated) U.S. shareholder of a U.S.-controlled CFC

Category 5a, 5b, 5c Decision Tree

Rev. Proc. 2019-40

Rev. Proc. 2019-40, §3.13
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“Less work” 

Dormant Foreign Corporations

Rev. Proc. 92-70.
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Dormant foreign corporations file a summary Form 5471

• The big question: is it “dormant”? Rev. Proc. 92-70, Section 3: 

• $5,000 maximum gross receipts, $5,000 maximum expenses 

• Assets of $100,000 or less (not reduced by liabilities) 

• No distributions, share transfers, reorganizations. 

• Did not conduct business 

• Earnings and profits only change because of the de minimis income, expense

36



July 28, 2023The Form 5471 Series, Episode 4

What to file for a dormant foreign corporation

• Instructions for Form 
5471, page 8.

37
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units of foreign currency that equal one 
U.S. dollar, rounded to at least four 
places. Do not report the exchange rate 
as the number of U.S. dollars that equal 
one unit of foreign currency.
Note. You must round the result to more 
than four places if failure to do so would 
materially distort the exchange rate or the 
equivalent amount of U.S. dollars.

Example. During its annual 
accounting period, the foreign corporation 
paid income taxes of 30,255,400 Yen to 
Japan. The Schedule E instructions 
specify that the foreign corporation must 
translate these amounts into U.S. dollars 
at the average exchange rate for the tax 
year to which the tax relates in 
accordance with the rules of section 
986(a). The average exchange rate is 
108.8593 Japanese Yen to one U.S. dollar 
or (0.009184) U.S. dollar to one Japanese 
Yen. The foreign corporation divides 
30,255,400 Yen by 108.8593 to determine 
the U.S. dollar amount to enter in column 
(l) of Schedule E, Part I, Section 1, line 1. 
Line 1 of Schedule E, Part I, Section 1, is 
completed in relevant part as follows.
• Enter the name of the payor entity in 
column (a).
• Enter the payor entity’s EIN or 
reference ID number in column (b).
• Enter "JA" in column (d).
• Enter “JPY” in column (i).
• Enter "30,255,400 Yen" in column (j).
• Enter "108.8593" in column (k).
• Enter "277,931" in column (l).
Computer-Generated
Form 5471 and Schedules
Generally, all computer-generated forms 
must receive prior approval from the IRS 
and are subject to an annual review. 
However, see the Exception below. 
Requests for approval may be submitted 
electronically to substituteforms@irs.gov, 
or requests may be mailed to:

Internal Revenue Service
Attention: Substitute Forms Program
SE:W:CAR:MP:P:TP
1111 Constitution Ave. NW
Room 6554
Washington, DC 20224

Exception. If a computer-generated 
Form 5471 and its schedules conform to 
and do not deviate from the official form 
and schedules, they may be filed without 
prior approval from the IRS.
Important. Be sure to attach the approval 
letter to Form 5471. However, if the 
computer-generated form is identical to 
the IRS-prescribed form, it does not need 
to go through the approval process, and 
an attachment is not necessary.

Every year, the IRS issues a revenue 
procedure to provide guidance for filers of 

computer-generated forms. In addition, 
every year the IRS issues Pub. 1167, 
General Rules and Specifications for 
Substitute Forms and Schedules, which 
reprints the most recent applicable 
revenue procedure. Pub. 1167 is available 
at IRS.gov/Pub. 1167.
Dormant Foreign Corporations
Rev. Proc. 92-70, 1992-2 C.B. 435, 
provides a summary filing procedure for 
filing Form 5471 for a dormant foreign 
corporation (defined in section 3 of Rev. 
Proc. 92-70). This summary filing 
procedure will satisfy the reporting 
requirements of sections 6038 and 6046.

If you elect the summary procedure, 
complete only page 1 of Form 5471 for 
each dormant foreign corporation as 
follows.
• The top margin of the summary return 
must be labeled “Filed Pursuant to Rev. 
Proc. 92-70 for Dormant Foreign 
Corporation.”
• Include filer information such as name 
and address, Items A through C, and tax 
year.
• Include corporate information such as 
the dormant corporation's annual 
accounting period (below the title of the 
form) and Items 1a, 1b, 1c, and 1d.
For more information, see Rev. Proc. 
92-70.

File this summary return in the manner 
described in When and Where To File, 
earlier.
Treaty-Based Return Positions
You are generally required to file
Form 8833, Treaty-Based Return Position 
Disclosure Under Section 6114 or 
7701(b), to disclose a return position that 
any treaty of the United States (such as an 
income tax treaty, an estate and gift tax 
treaty, or a friendship, commerce, and 
navigation treaty):
• Overrides or modifies any provision of 
the Internal Revenue Code; and
• Causes, or potentially causes, a 
reduction of any tax incurred at any time.

See Form 8833 for exceptions.
Failure to make a required disclosure 

may result in a $1,000 penalty ($10,000 
for a C corporation). See section 6712.
Section 362(e)(2)(C) Elections
The transferor and transferee in certain 
section 351 transactions may make a joint 
election under section 362(e)(2)(C) to limit 
the transferor's basis in the stock received 
instead of the transferee's basis in the 
transferred property. The election is made 
by a statement as provided in Regulations 
section 1.362-4(d)(3).

Do not attach the statement 
described above to Form 5471.

Corrections to Form 5471
If you file a Form 5471 that you later 
determine is incomplete or incorrect, file a 
corrected Form 5471 with an amended tax 
return, using the amended return 
instructions for the return with which you 
originally filed Form 5471. Write 
"Corrected" at the top of the form and 
attach a statement identifying the 
changes.

Specific Instructions
Important. If the information required in a 
given section exceeds the space provided 
within that section, do not write “See 
attached” in the section and then attach all 
of the information on additional sheets. 
Instead, complete all entry spaces in the 
section and attach the remaining 
information on additional sheets. The 
additional sheets must conform with the 
IRS version of that section.

Identifying Information
Annual Accounting Period
Enter, in the space provided below the title 
of Form 5471, the annual accounting 
period of the foreign corporation for which 
you are furnishing information. Except for 
information contained on Schedule O, 
report information for the tax year of the 
foreign corporation that ends with or within 
your tax year. When filing Schedule O, 
report acquisitions, dispositions, and 
organizations or reorganizations that 
occurred during your tax year.
Section 898 specified foreign corpora-
tion (SFC). The annual accounting 
period of an SFC (as defined in section 
898) is generally required to be the tax 
year of the corporation's majority U.S. 
shareholder. If there is more than one 
majority shareholder, the required tax year 
will be the tax year that results in the least 
aggregate deferral of income to all U.S. 
shareholders of the foreign corporation.

For these purposes, section 898(b) 
defines an SFC as any foreign 
corporation:

1. That is treated as a CFC under 
subpart F, and

2. In which more than 50% of the total 
voting power or value of all classes of 
stock of the corporation is treated as 
owned by a U.S. shareholder.

For more information, see section 898 
and Rev. Proc. 2006-45, 2006-45 I.R.B. 
851, available at IRS.gov/irb/
2006-45_IRB#2006-45, as modified by 
Rev. Proc. 2007-64, 2007-42 I.R.B. 818, 
available at IRS.gov/irb/
2007-42_IRB#RP-2007-64.
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“Less work” 

Form 5471 for a Treaty Tiebreaker Nonresident 

Reg. §1.6038-2(j)(2)(ii).
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Who is this for?

• Taxpayer. Individual who is a resident alien for income tax purposes (i.e., not 
U.S. citizens). Green card holders, usually. Substantial presence people, 
sometimes. 

• Treaty benefits. Is eligible to claim — and actually claims — that an income tax 
treaty will classify the individual as a resident of another country and a 
nonresident of the United States for income tax purposes. 

• Other shareholders. The foreign corporation does not have any other U.S. 
persons required to provide information under Categories 1, 4, or 5. 

• Reg. §1.6038-2(j)(2)(ii).
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Provide audited financial statements instead of selected schedules

• “. . . the individual may satisfy the requirements of paragraphs (f)(10), (f)(11), (g), 
and (h) of this section by filing the audited foreign financial statements of the 
foreign corporation with the individual's return required under section 6038.” 
Reg. §1.6038-2(j)(2)(ii).
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Category 1

Reporting obligations (and exceptions) created by IRC §6038(a)(4).
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Almost the same as Category 5, but with two extra features

• IRC §965 created one-time taxable income (treated as Subpart F income). 

• Category 1 captures the IRC §965 tax reporting and collection. The Category 1 
reporting requirements are authorized by IRC §6038(a)(4)—just like Category 5.  

• Category 1 differs from Category 5 as follows: 

• The type of foreign corporation: Category 1 filers are U.S. shareholders of CFCs or 

foreign corporations that have a domestic corporation U.S. shareholder. 

• Extra filing exception—as soon as you’ve wiped out IRC §965 earnings and 

profits, you don’t need to file as a Category 1 filer anymore.
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Additional Category 1 filing exception: no IRC §965 E & P

• IRC §965 caused CFC earnings and profits to be included in the U.S. 
shareholder’s gross income. 

• Stop filing as a Category 1 filer when: 

• No accumulated earnings and profits related to IRC §965 on Schedule J and 

• No previously taxed earnings and profits related on IRC §965 on Schedule P. 

• See Instructions for Form 5471, pp. 2-3.
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Category 4

Reporting obligations created by IRC §6038(a)(1).
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Category 4 - fewer exceptions, and they all overlap with Category 5

• Constructive ownership from a U.S. person — Reg. §1.6038-2(j)(2)(i). 

• Constructive ownership from a nonresident alien — Reg. §1.6038-2(l). 

• Foreign sales corporations, captive insurance companies electing domestic 
status. 

• Treaty tiebreaker nonresident — Reg. §1.6038-2(j)(2)(ii). 

• Joint filing (Item H) - Reg. §1.6038-2(j)(1).
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Category 3

For shareholders — event-triggered filing obligations. IRC §6046.
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Constructive ownership from a U.S. person - Reg. §1.6046-1(e)(4)(iii)

• No direct ownership interest in the foreign corporation; 

• Category 3 filing required solely because of attribution of stock ownership 
(applying the attribution rules of Reg. §1.6046-1(i)). 

• Attribution is from a U.S. person who files correctly as a Category 3 person. 

• No statement is required on your tax return to claim this filing exception. 

• Cross-reference: this excuses a U.S. officer/director from a Category 2 filing 
requirement if you claim this Category 3 filing exception.
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Joint filing - Reg. §1.6046-1(e)(5)

• Joint filing is acceptable but the person you’re filing with must be a U.S. person 
who has at least as much stock ownership as you. Report on Item H. 

• See Instructions for Form 5471, page 6.
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Category 2
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Reg. §1.6046-1(e)(4)(ii) - the 95% exception

• The U.S. person acquiring stock files as a Category 3 filer; 

• Immediately after the acquisition, three or fewer U.S. persons own 95% or more 
(measured by value, not vote) of the outstanding stock.
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Reg. §1.6046-1(e)(4)(iv) - constructive Category 3 filer

• If the Category 3 filer uses the exception at Reg. §1.6046-1(e)(4)(iii), then the 
Category 2 filer’s obligation to report the transaction is eliminated, too. 

• The Category 3 exception is for constructive filers who rely on the actual U.S. 
person who acquired the stock to file as the Category 3 filer. 

• If the reporting requirement is waived for the person who has a constructive 
(only) stock acquisition, then it makes sense that a U.S. officer/director should 
have the Category 2 reporting waived for that same constructive stock 
acquisition.
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Reg. §1.6046-1(e)(1) - joint filing

• An officer/director may jointly file Form 5471 with someone else who is filing 
Form 5471. The Regulation is poorly worded. What do you think it means: 
Category 2 people can only file jointly with other Category 2 people? Or 
Category 2 people can file jointly with Category 3 people? 

• “Any two or more persons required under paragraph (a) of this section to 
make a return with respect to one or more shareholders of the same 
corporation, or under paragraph (b) or (c) of this section to make a return 
with respect to the same corporation, may in lieu of making several returns, 
jointly make one return.” Reg. §1.6046-1(e)(1). 

• Use Item H.
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Reg. §1.6046-1(e)(3)(i) - power of attorney given to another officer/director

• A U.S. person who is an officer/director and has a Category 2 filing requirement 
can give the authority to another U.S. person officer/director to handle the 
Category 2 filing.  

• “Any two or more persons required under paragraph (a) of this section to 
make a return with respect to one or more shareholders of the same 
corporation may, by means of one or more duly executed powers of attorney, 
constitute one of their number as attorney in fact for the purpose of making 
such returns or for the purpose of making a joint return under subparagraph 
(1) of this paragraph.” 

• “Subparagraph (1) of this paragraph” means the joint filing rule.
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Conclusion
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My decision tree

• Is there a Form 5471 filing requirement? (Category by category). Yes/no. 

• If yes, can I use the dormant foreign corporation exception? Yes/no. 

• If you can’t use the dormant foreign corporation exception, is there an exception 
that applies to one or more of the categories for which the taxpayer is required to 
file Form 5471? Yes/no. 

• If there are filing categories for which no exceptions apply, can you file Form 
5471 jointly with someone else? Do you trust that person? Yes/no. 

• If no joint filing is possible, get to work. You have a Form 5471 project.
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Next episode

• Next up in the series: we launch into the income items for U.S. shareholders.  

• August 25, 2023: Subpart F income. 

• See you then.
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Disclaimer 

This is not legal advice and I am not your 

lawyer. Do not rely on this presentation—

do your own research to verify that the 

information is correct and that it applies 

to you. Or hire someone intelligent to help 

you.

Philip D. W. Hodgen

phil@hodgen.com
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